
COMPLAINT 

February 16 , 2 004 

Ms. Karen Higginbotham 
Director, Office of Civil Rights 
U.S. Environmental Protection Agency 
Mail Code 1201A 
1200 Pennsylvania Ave NW 
Washington, D.C. 20460 

By Certified Mail 

Re: Title VI Civil Rights Complaint Against the Alabama Department of Environmental 
Management 

Dear Director Higginbotham, 

The PhenixCity/Russel County Branch of the National Association for the Advancement of 
Colored people (NAACP) and the Columbus, Georgia Branch of the NAACP are 
"Complainants" in this matter. This complaint is being filed against the State of Alabama acting 
through the Alabama Department of Environmental Management ("ADEM"), herein the 
"Defendant. " 

The Complainants are hereby filing this complaint pursuant to Title VI of the Civil Rights Act of 
1964,42 U.S.C. Sec. 2000d (hereafter "Title VI"). The U.S. Environmental Protection Agency 
("EPA") and EPA's Office of Civil Rights have jurisdiction over this matter because the Alabama 
Department of Environmental Management oversees the request, application, receipt, 
deployment and administration of federal funds from the EPA for public health and 
environmental protection purposes. 

Because the ADEM and the State of Alabama receive federal funds from the EPA, they are 
obligated to comply with Title VI of the Civil Rights Act of 1964, which prohibits discrimination 
in programs using federal funds. Moreover, Presidential Executive Order No. 12898 on 
Environmental Justice affums and prescribes fundamental requirements for federal agencies to 
insure that all federal programs and federally funded agencies shall not be allowed to increase 
the disproportionate burdens of environmental hazards in communities of color and low-income 
neighborhoods. 

The Complainants allege that the ADEM discriminates against its members and other African 
American and low-income residents who Jive the neighborhoods closest to Continental Carbon 
Company's plant. The ADEM discriininates against these members and residents by ignoring 
their environmental protection and public health needs in violation of the Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. Sec. 2000d and its implementing regulations which are codified at 
40 C.F.R. Part 7 ("Title VI"). 

This complaint alleges continuing environmental injustice and interrelated inequities. It focuses 
on the ADEM's denial of public participation rights, which members of the NAACP, and other -
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residents living near Continental Carbon's facility are entitled to by law. The ADEM has 
recently issued a Title V Major Source Operating Permit to Continental Carbon Company that 
allows the release of up to t~.ooo tons of air pollution a year, or more than 3,619 pounds per hour. 
This was done without the public notice and the opportunity for a public hearing that is required 
by law. 

The Complainants al lege that the ADEM actions represent discriminatory conduct through the 
circumvention of laws, indifference to environmental regulations and responsibilities, and 
discriminatory permitting practices. These actions deny minorities, including people of color 
and low-income citizens, equal protection of the Jaw. 

The Complainants will consider withdrawing this complaint if these public participation rights at 
issue are restored in full. Please consider and this letter and the attached Exhibits as part of this 
formaJ complaint. 

Alpo onso Johns resident 
PhenixCity/Russell County Branch NAACP 
16 Old Crawford Road 
Phenix City, Alabama 36870 

Cc: Mike Leavitt, Administrator 
U.S. EPA 1200 Pennsylvani~ Ave. NW 
Mail Code 2832WTC 
Washington, DC 20460 

Jimmy Palmer, Regional Administrator 
U.S. EPA Region 4 
Sam Nunn Atlanta Federal Center 
61 Forsyth Street, SW 
Atlanta, GA 30303-3104 

James W. Warr, Director 

-~)f) tJ~~vd-
Edward 0. DuBose, President 
Columbus Branch NAACP 
P.O. Box 423 
Columbus, Georgia 31902 

Alabama Department of Environmental Management 
P.O. Box 301463 
Montgomery, AL 36130-1463 

Honorable Riley, Governor State of Alabama 
State Capitol 
600 Dexter A venue 
Montgomery, Alabama 36130 
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ill. Summary of Disparate Industrial Pollution Impacts and Discriminatory Actions 

Continental Carbon Company's operations create large amounts of air pollution, including 
emissions of hydrogen cyanide, volatile organic compounds, sulfur dioxide, carbon 
monoxide, total Teduced sulfur compounds, and particulates. 1 Continental Carbon's Phenix 
City facility is ranked by the Environmental Defense Fund to be in the top ten percent of the 
"Dirtiest/Worst Facilities in the U.S." for air releases of "recognized reproductive toxicants."2 

The Title V Major Source Operating Permit issued by the ADEM on December 15, 2003 will 
permit over 9,990,900 pounds, or almost 5,000 tons of air pollution emissions from the 
facility each year for the next five years.3 These emissions include chemicals that can be 
harmful even though they can not be seen or smelled. 

The facility's emissions also include massive amounts of carbon black particulates, or dust.4 

According to Continental Carbon Company's own internal report, "Carbon black is very 
penetrating and tends to travel long distances in natural air currents." It further states, 
."Nuisance dust .iis deposited inside residences and on outdoor property. "5 

Carbon black dust that makes its way into the deepest recesses of the lungs has been listed as 
a cancer causing chemical by the International Agency for Research on Cancer and by The 
Office of Environmental Health Hazard Assessment of the California Environmental 
Protection Agency. Furthermore, medical studies reported an association between fine 
particle pollution and the health problem residents near Continental Carbon Company claim 
to experience. One such study was released by the Journal of the American Medical 
Association and shows a strong link between fine particle pollution and increased lung 
cancer and cardiovascular mortality.6 

The Complainants' members live in predominately African American and minority 
neighborhoods close to the permitted facility. These residents are affected by the air 
pollution from the Continental Carbon facility. The emissions limits and the operating and 
reporting requirements set forth in the facility's permit were approved by the ADEM without 
meaningful review or input opportunity being provided to the neighborhoods most affected 
by the facility's operations. 

Federal and state laws and regulations require public participation opportunities in the 
permitting process. These public participation opportunities are not reserved for non
minority or more affluent communities. The purpose of these requirements is to ensure 
public participation opportunity's for all members of the public in the area affected by the 
permitting decisions. This includes communities whose members are predominately 
minority and/or low income. 

The Alabama Department of Environmental Management, the permitting authority, failed to 
provide the required public participation opportunity to the Complainants' members and other 
low income and minority citizens in the area of Continental Carbon's facility. 
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IV. Disproportionate Impacts of Pollution on People of Color and Low Income Citizens 

A. Scholarly Studies 

The Complainants recognize that the Office of Civil Rights is well aware of studies and 
anecdotal evidence establishing that the hazards posed by pollution, including toxic and 
hazardous wastes in the United States is disproportionately borne by people of color and low 
income communities. 

B. Legal Authorities 

The Complainants bring this administrative action pursuant to Title VI of the Civil Rights 
Act of 1964. The Complainants note that the subject of the complaint also implicates the 
Constitution of the United States. The Complainants further acknowledge the Office of Civil 
Rights' expertise in this area of law and will only briefly, and for the purposes of clarity, 
review the mandate of Title VI, 42 U.S.C. Sec. 2000d in relevant paragraphs: 

No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participating in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance. 42 U.S.C. §2000d, Title VI, Section 601. 

The Act also provides in Section 602: 

Each federal department and agency which is empowered to extend federal 
financial assistance to any program or activity .. .is authorized and directed to 
effectuate provisions of Section 2000d of this Title with respect to such program 
or activity by issuing rules, regulations and orders ... which shall be consistent 
with the achievement of the objectives of the Statute authorizing the financial 
assistance in connection with which the action is taken. 42 U.S.C § 200d-1, Title 
VI, Section 602. 

The EPA's applicable regulations prohibit not only intentional discrimination, but also uses 
of federal funds that have discriminatory effects. The EPA regulations implementing Title 
VI state: 

A recipient shall not use criteria or methods of administering its program which 
bas the effect of subjecting individuals to discrimination because of their race, 
color, national origin, or sex, or have the effect of defeating or substantially 
impairing accomplishment of the objectives of the program with respect to 
individuals of a particular race, color, national origin, or sex. 40 C.F.R. §7.35 (b) 
(emphasis added) 

Thus, under Title VI and EPA's implementing regulations, programs receiving EPA funds 
may not be administered in a manner that has the practical effect of subjecting individuals to 
discrimination based upon race. 
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The only newspaper publication of the notice of the proposed permit and opportunity for 
public pru1icipation occurred for one day in the Opelika-Auburn News. Opelika and 
Auburn are located approximately 30 miles from the faci lity. The Opelika-Auburn News 
is not a newspaper paper of general circulation in the Phenix City area where affected 
citizens reside. 

The ADEM's failure flies in the face of its own rules and stated intent to assure 
participation in the permitting process. (335-3-16-.1 (4)(a)). The ADEM's publication, 
Public Participation in the ADEM Rulemaking and Permitting Processes, states, "Public 
notice of the Department's proposal to issue a permit is advertised in the legal section of 
major state newspapers, including at least one newspaper of general circulation in the 
area where the activity is located." 

The ADEM's failure to provide affected citizens with notice of the draft permit and the 
opportunity for public comment effectively denied them their public participation 
opportunity. Given this effective denial of public participation opportunity, it is no 
surprise that not one comment from a member of the affected public was received by the 
ADEM during the comment period. 

2. Failure to make available all materials relevant to the permit decision available to the 
public. 

The Complainants' public participation opportunities were further thwarted by the 
ADEM's failure to make all the materials that were relevant to the permit decision 
available to the public. 

40 CFR 70.7(h)(2) states, among other things, that the public shall have access to copies 
of the permit draft , the application, all relevant supporting materials, including those set 
forth in Sec. 70.4(b )(3)(viii) of this part, and all other materials available to the 
permitting authority that are relevant to the permit decision [emphasis supplied];" 

The Alabama Department of Environmental Management issued a final permit on 
December 15, 2003 reflecting substantial changes to the draft permit prepared by the 
agency and made available to the public for review. These changes to the draft permit 
incorporated what the ADEM described as "informal" comments made to the agency by 
EPA Region IV. The EPA's comments, which concerned among other things, emissions 
limits and monitoring requirements, had were not placed in ADEM's files for public 
review as of the time the permit was issued.9 Even if a member of the Complainant's 
organization had happened to read the notice of the proposed permit that was published 
far away in the Opelika-Auburn newspaper, they would have been effectively denied 
access to all materials available to the permitting authority that were relevant to the 
permit decision. This denial would have further prevented a meaningful public 
participation. 
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Account Code: 350 

REQUEST FOR COMMENTS 
STATE OF ALABAMA 

DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
TITLE V MAJOR SOURCE OPERATING PERMIT 

211-0003 
Continental Carbon Company] 

Russell COUNTY 

The Alabama Department of Environmental Management (ADEM), in 
accordance with ADEM Code R. 335-3-16, hereby requests comments 
concerning the Continental Carbon Company's application for a Title V 
Major Source Operating Permit for the Phenix City plant located at 
1500 East State Docks Road, Phenix City. The applicant's name and 
address is Continental Carbon Company, 333 Cypress Run, Suite 
100, Houston, Texas. The Phenix City plant is an existing carbon 
black manufacturing plant and the draft Major Source Operating 
Permit would not authorize any new emissions of air contaminants . 

ADEM proposes to issue a final Title V permit, in accordance with the 
conditions of the draft Title V permit, unless comments received in 
accordance with the following procedures result in a different permitting 
decision. 

ADEM will accept written comments concerning the draft Title V Major 
Source Operating Permit action for a period of thirty (30) days from the 
date of publication of this Notice. Written comments should be provided 
to ADEM, Permit Coordinator, P.O. Box 301463, Montgomery, Alabama 
36130-1463. All comments must address issues that have an impact on 
the applicant's ability to meet applicable environmental laws, rules and 
regulations t o affect the final permit decision. Written comments filed 
will be made available for public inspection. A Public Hearing will be 
held if there is sufficient public interest and a request . for a PUblic 
Hearing is made to the ADEM. 
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A complete project file is available for public inspection, by appointment, 
during normal business hours, 8 :00a.m. to 5:00 p.m. , Monday through 
Friday, except legal holidays. Persons interested should contact the 
following: 

Permit Coordination Center 
Permits and Services Division 

ADEM 
1400 Coliseum Blvd 

Montgomery, Alabama 36110-2059 
(334) 271-7714 

The Alabama Department of Environmental Management h as caused this 
notice to be published on Jul 31, 2 003), in accordance with the Clean 
Air Act as amended, 42 U.S . 7661 et. seq., and ADEM Admin. CodeR. 

335-3-16. a~---

James W. Warr 
Director, ADEM 
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